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Abstract: Ever since Antiquity and until the 19th century, the rule according to which a territory occupied by the enemy was considered as the property of the latter was acknowledged in the field of law. For the Romans, occupation was an original mean of acquiring public properties (races right).
In the past, the occupant could dispose of such territory: he had the right to conquer, devastate, or pillage it. His discretionary powers also expanded over the inhabitants, who could be killed, enslaved, sold, etc. Keywords: International law, legal status, U.N.O., O.S.C.E., I.C.R.C.
In the seventeenth century, the annexation of an occupied territory and its passage to the immediate sovereignty of the occupant acquired the value of a principle of international law.
In the eighteenth century, a number of victorious states waived the rights acquired through conquest, returning the occupied territory to the defeated state, while others followed the rule according to which a conquered country immediately became part of the occupant’s possessions, while the inhabitants of the respective territory were in its power.
The international law doctrine provides a definition for military occupation: „By military occupation shall mean the invasion of an enemy territory and the placement of such under an occupational regime, in order to effectively exercise a temporary authority over it”. The Dictionary of public international law defines the military occupation – „the situation of a territory that under the power of the enemy army which effectively exercises a temporary authority over it”.
The definitions presented above have some common elements. namely:
♦             the occupation shall be effective;
♦             it shall not be transferred from sovereignty (it shall continue to belong to the original state);
♦             it exercises a temporary and limited substitution of administrative competences.
Occupation, as opposed to invasion, which only implies a single military operation on the Opponent’s territory, shall represent, from the perspective of international humanitarian law, a status generating legal effects. Military occupation implies the exercise of an administrative activity on the territory of the opposed party.
International law states that: „A territory shall not be considered as being occupied by the enemy except when it was evacuated by the opposing army, it fell within the effective power of the enemy’s armed forces'”
A new legal status is generated in the occupied territory, implying international rights and obligations for the Occupant, for the civilians inhabiting this territory, for the third party states, for the international organizations: U.N.O., O.S.C.E., I.C.R.C (International Committee of the Red Cross).
The occupied territory continues to be governed by the laws of the original state. The Occupant does not exercise power in the name of the legitimate government, but in its own name. The Occupant does not have the right of sovereignty over the occupied territory, the right to annex it, to proclaim it as independent or autonomous, to create state organs that and to invest them with sovereign prerogatives.
The military occupation, as a main effect, represents the provisory and limited substitution of competences regarding the territory’s administration. The substitution of competences is motivated by the necessity for continuity of social life (of public order), and on the other hand by the military necessities of the Occupant.
The constitutional order of the occupied territory cannot be modified or replaced by the Occupant; he only fulfils temporary, limited functions on such territory. In the case of partial occupation of a state’s territory, any alteration in the form of government of such state or any fundamental change of such state also extends its effects over the occupied territory.
The occupational power shall not modify the constitution of the occupied state but, in special situations, it can discontinue certain constitutional legal effects.
The Occupant’s prerogatives are the most significant with regards to penal law. He may interfere when the security of his troops is endangered, when unannounced crimes occur in the legislation of the occupied country, or higher penalties may be introduced for certain crimes.
Art. 64 of the IVth Geneva Convention as of August 12th, 1949 regarding the protection of civilians in war periods, provides: „the penal law of the occupied territory shall remain in force, except when it can be abrogated or discontinued by the occupant power, if this legislation represents a menace for the security such power or an obstacle in the application of this convention”.
Subject to this provision and to the necessity of ensuring the effective administration of justice, the courts of the occupied territory shall continue to function for all crimes provided by this legislation.
The Occupant shall take all possible measures in order to restore, as much as possible, the normal state of affairs, order and public security and to ensure the means of survival for the inhabitants.
The Occupant can proceed to the replacement   of   the   assigned   clerks, especially of the prefects and other governmental clerks. The occupant can name other military or civilian clerks in their stead; however, he does not have the right to ask them for an oath of alliance to the occupying state.
The Occupant shall nor replace or recall magistrates and educational personnel. Article 54 from the IVth Geneva Convention as of 1949 prohibits the occupant power from „amending the clerk of magistrate status on the occupied territory, applying sanctions or taking any enforcement measures (discriminating) against them because he would refrain from exercising the functions for reasons of conscience”1. The Occupant may confiscate certain categories of movable goods, state property, but it shall not assume the private property in the occupied territory nor destroy the civilian objects.
The private objects, susceptible from being used for reasons warfare, can be destroyed, if the military necessities impose it.
All means designed for communication and telecommunication and also for the weaponry storehouse can be impounded.
Within the limits of military necessities, occupational administration can acquire the materials necessary for the maintenance of the occupant forces from the occupied territory: food, fuel, furniture, clothes, houses, etc. Such shall be obtained by means of requisitions or acquisitions.
Article 53 of the 1907 Hague Convention, concerning requisitions states that:
♦             requisitions     shall     be     made moderately;
♦             they shall only serve the occupant troops, on the occupied territory;
♦             they shall be proportioned to the resources of this territory;
♦             any requisition grants the right of compensations;
♦             a requisition can only be done through written notice from the military commandment of the occupied territory.
The Occupant may use the immovable property for payment in order to fulfill the needs of his army or for the administration of the occupied territory.
Together with national courts, which shall continue to exist, being competent in civil law cases (applying the national laws in force) on an occupied territory, courts of the occupant power may be constructed in order to rule over the facts which infringe the regulations of the occupant army.
The Occupant can draft martial laws which he may enforce through such courts. The death penalty may, in certain cases, be pronounced by the courts of the occupying power in certain cases such: espionage, serious acts of sabotage.
The death penalty shall not be pronounced against a person under the age of 18, if the legislation in force before the occupation of the territory did not provide the death penalty for such crimes.
Prosecution, arrest or conviction for acts committed or opinions expressed before the occupation shall be prohibited, except for crimes against the laws and conventions of warfare which may be subject to legal prosecution.
In the Regulation of the IVth HAGUE Convention – 1907, certain rules were provided in order to ensure certain rights and liberties for the civilian population under the Occupant’s power.
The armed forces of the occupant power were prohibited from:
♦       forcing the population of an occupied territory to disclose information on the army or means of defense of on belligerent to the other;
♦       forcing civilians to take an oath of allegiance to the enemy power;
♦       pillaging the occupied territory;
♦       laying taxes or other monetary contributions except for the regulations in force and only for its military needs respectively;
♦       applying collective punishments for individual acts.
The occupant shall respect the honor and the family rights, the lives of individuals and private property as well as religious beliefs (worship).
A very important disposition, inscribed under Art. 55, obliges the occupant power to ensure, as much as possible, the supply of food and medication to the population. The convention banned the requisition of food and medication in any other way than for its force’s needs in the occupied territory and of the administrative personnel.
If the population of one territory shall not be sufficiently supplied, the Occupant shall accept aid actions for the supply of food, medication and clothing from certain states (Red Cross Societies) and of the I.C.R.C.
Another obligation which the occupant power undertakes is that of ensuring and maintaining, together with the local authorities, medical and hospital, public health and hygiene establishments, adopting prophylactic measures necessary to control contagious diseases.
For certain categories of vulnerable persons – pregnant women, mothers with children under the age of 15, orphans, old persons, disabled persons, invalids, etc. -the Convention implies the institution of certain measures of special protection.
The occupant power shall ensure the activity of schools and the public institutions. It shall ensure the support and education of the orphan children or separated by their parents because of war, adopting preferential food measures, medical care in favor of children under 15 years of age, pregnant women and mothers with children under the age of 7. To the extent to which it shall be considered as necessary, the Occupant shall impose censorship, ban postal and telegraphic communications, and also the issuance of certain publications (newspapers, magazines, etc.).
The protection of the cultural objects on the occupied territory is provided in Art. 5 of the Hague Convention as of May 14th 1954 concerning the protection of cultural rights in armed conflict and in the „Protocol for the protection of the cultural objects in case of conflict”, attached to the Convention.
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